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An'ORNEYS AT LAW

TELECOMMUNICATIONS MANAGEMENT CONSULTANTS

2120 L Stred, N .W., Suite 520
Washington, D.C. 20037

June 29, 2001

Magalie Roman Salas, Secretary
Federal Communications Commission
445 12th St. S.W.
Washington, D.C. 20554

Re:

Dear Ms. Salas:

Telephone (202) 2t)h-~~IJl)

Teln'opin (202) 21)()-~Sl),

RECEIVED

JUN 2 9 2001 EX PAf1TE OR LATE FILED
itDEM. co,nrlt'MlQllN' C*JIdllrr'

8fIIU0fM......

Western Wireless Corporation Petition for Designatioll
as an Eligible Telecommunications Carrier and for
Related Waivers to Provide Universal Service to the
Crow Reservation in Montana, CC Doc. No. 9fJ-4.'i. 1)/\

99-1847

Western Wireless Corporation Petition for Designatioll
as an EI igible Telecommunicat ion s Carrier for the Pi Ill'
Ridge Reservation in South Dakot;l, CC Doc. No. 1)(1­

45, DA 01-278

Petition of the State Independent Alliance alld tllC

Independent Telecommunications Group for a
Declaratory Ruling that the Basic Universal Servicl'
Offering Provided by Western Wireless in Kansas is
Subject to Regulation as Local Exchange Service, WT
Docket No. 00-2:19

Er Parte Submission

On June 28,2001, Mary Sisak and Benjamin Dickens, of Blooston, Mordkofsky, Dickel1s.

Duffy and Prendergast, representing Golden West Telephone Cooperative and David COSSOIl

representing Great Plains Telecommunications, Pn~iect Telephone Company and Range Telcphol1l'
Cooperative, met with Lisa Boehley, Andrea Kearney, Linda Kinney and Susan Steiman of the
Office of General Counsel to discuss the above proceedings. The discussions covcred the followill!,
subjects:
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The Telephone Company representatives explained that to the extent tribal governillents 11dW
regulatory jurisdiction over a non-member telephone company under the first exception to the
general prohibition expressed by the Supreme Court in MOil/alia, such jurisdiction is not exclusiw
and does not conflict with, nor preempt, the authority of a state Commission to act on application"
for Eligible Telecommunications Carrier ("ETC") designation. Preemption of state jurisdiction
under all modern Supreme Court jurisprudence only occurs where the state action would interferc
with a federal, Indian-specific program. Here there is no contlict because Congress determined that
in the normal course states would act on ETC requests. Nor does state action interfere with a trilw's
right to govern itself hecause trihes have no authority from Congress to act on ETC reqllests.

As an alternative to a finding that the state does not have authority as a matter of feder-d) 1;lw.

the question of whether the Commission could find as a mailer of state law tllat the state
commissions in Montana and South Dakota do not have jurisdiction to regulate telephone ser-vil'c
provided by non-Indians on the respective reservations was also discussed. We expressed the vin\
that the Comillission could in theory, reach such a legal conclusion, although it would be highly
unusual. We pointed out, however, that there is nothing in the record to suggest that the assertions
of jurisdiction by the two commissions are invalid as a matter of state law,

It was also noted that in the Twe(jd/ Rep0r! alld Order the COlllmission refuscd to disturh till'
South Dakota PUC's ETC designation of the Cheyenne River Sioux Trihal Telephone Authority.
Having accepted state jurisdiction in South Dakota to grant ETC designation to a tribally owned
carrier operating on its own reservation, a Comillission finding that the state has no allthority to dl't
on an ETC application submitted by a non-tribal company for another reservation would conflict with
its previous action.

The recent decisions of the Supreme Court in AlkiflSOIl Trading Co., II/C. \', Shirl('\' ,tl1(1
Nevada v. Hicks were discussed, In Alkillsoll the Court found that the Navajo Nation cotlld not
impose an hotel occupancy tax on non-members on non-Indian fee land. The COllrt noted that till'

first exception to the general rule of MOIII({l/(l, which permits tribal regulation or nOIHl1ell1hl'rS who

enter into consensual relationships with the tribe, was not applicable beCatlSl' neillwr the hotL'1 Illli lis

guests have entered sllch a relationship.

We stated that a necessary implication of the Alkillsol/ case is that whatever relationship
Western Wireless may have consented to with the tribal governments could not form a basis for
finding that the trihes have exclusive regulatory jurisdiction preempting state reglliation of servicl'
provided to non-tribal member customers, especially those living on fee lands. In this regard we

also noted that because Western Wireless is a common carrier, it cannot reflL'iC to provide ,'icrvicc to
anyone in its licensee! service area, whether or not they arc members of the tribe. and that lilis
obligation docs not depend upon designation of 1:ligible Telecommllnications Carrier status. but i\ ;1

condition of its common carrier license. If Western Wireless is presently refusing to providl' its
service to non-meillbers, stich refusal is inconsistent with its license obligations. Mornwer slIch ;1
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refusal to serve non-members does not bolster its argument that the state does not have jurisdictioll.
because its obligation to serve the entire public exists whether or not it is an ETC.

We also discussed the recent decision of the U.S. Supreme Court in Nevada v. Hicks in
relation to the 1990 decision of the South Dakota Supreme Court in South Dakola v. SpoIled lIone
upon which Western Wireless relies. Both cases involved the authority of non-tribal law
enforcement officers to enter a reservation in regard to cri mes or suspected cri mes comm itled off thl'
reservation. The South Dakota court had found the entry was unauthorized in that South Dakota had
not complied with requirements of Public Law 280 to establish its jurisdiction on the reservation. III
Hicks, the Supreme Court found that the tribal court had no authority to try state game wardens lor

trespass. The Court found that Congress has not removed states' inherent jurisdiction on
reservations with regard to off-reservation violations of state law. In the course of its decisioll. tilt'
C:ourt emphasized the very limited authority of tribal governments to regulate nOll-ll1l'lllhl'ls.

Whether or not Hicks effectively supersedes the rational in SpOilcd 1/01'.\1', the South Dakllia
Supreme Court itself in its subsequent decision in Cheyennc River Sioux Tri/ll' I'. !)/lhlic Urilirin
Commissio/l, 1999SD 60, ("eRST") found that the South Dakota Public Utilities Commission
C'SDPl1C") was fully within its rights to refuse to authorize US West (now <)west) to transl"t~r <Ill

exchange located on the Standing Rock Reservation. If Spollcd Hor,\e meant that there was IHl st<lll'
authority over telephone companies operating on reservations, the Court eOllld not havl' re,lcl1t'd lilt'
decision it did in CRST.

The checkerboard nature of the land holdings on the Reservations was discussed, during
which the telephone company representatives expressed the view that it was not possible to haw
separate federal and state ETC designations for the areas within the reservation boundaries
representing trust and fee lands, respectively. There was also discussion of the meaning of thl' tcrlll
"jurisdiction" in Section 214(e)(6) of the Act. and whether that term encompassed only
circulllstances where a state commission's jurisdiction was completely lacking over a carril~r. Till'
telephone representatives expressed the view that at a minimum, a state commission ll1ust havl'
authority to grant ETC designation, such as in Montana, but reiterated that while other aspl'cts oj
state regulatory authority could theoretically contlict with tribal regulation, that could Ilot lll:ClIl III

these cases involving ETC designation, because tribal regulation cannot extend to ETC designatillil
under the Act. Where states have been preempted, it is in cases such as M('s("(/II('/'(/ A/Jt/l'i!l' Whl'I"t'
the state sought to enforce game laws directly contlicting with tribal gan1l' laws l'ndclt'd ;IS ~l p;111 tl!

a tribal specific federal program to promote recreational hunting and fishing.

In order to prevent forum shopping, the Twef!;!' Rep0r! (//1(/ Order sprcil"irs l/lilr ETC
applications may not be filed with the Commission if a state application has previously heen fiit'd.
Western Wireless asserted in an ex !Jarle that it had modified its pending South Dakota applil'ation ttl

eliminate Golden West and Great Plains from the requested service area. It was 11Otl'd that Fort
Randall Telephone Company, which also serves on the Pine Ridge Reservation, was still inl'llldl'd III
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the South Dakota application. The Telephone Company representatives also expressed the view \11"1
both the federal and state applications for ETC designation rested upon a showing of provision or tlh'

supported services described in the Commission's rules, that whatever additional features Westl'rll
Wireless might offer on the Pine Ridge Reservation that it did not offer elsewhere in the slale. \\Il'll'
irrelevant to the question of duplicate applications.

Finally, we explained that state authority over the service for which Western Wireless seds
ETC designation is not restricted by Section 112 of the Act, because the service involves a station
which does not "ordinarily" move as that term is used in Section 1(28) of the Act with the result
that the service is not mobile. A sample of the Telular Phonecell unit was demonstrated.

At staff request, the representatives of Golden West agreed to provide for the record
additional data concerning its provision of telephone service on the Pine Ridge Rl'SlTv,ttioll.

If there are any questions in this malter, please contact one of the un(krsigned. Two copil's
of this letter are provided for each proceeding referenced.

Sincerely yours

Benjamin H. Dickens
Mary J. Sisak
Blooston, Mordkofsky, Dickens,
Duffy and Prendergast
2026590810

cc: Lisa Boehley
Andrea Kearney
Linda Kinney
Susan Stei man
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